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DENI SE COTE, District Judge:

On Decenber 1, 2000, Karina Pacheco (*“Pacheco”) was
sentenced to a termof inprisonnent of one year and a day for
bribing a federal official, in violation of 18 U S.C. § 201(b)(1)
and i mm gration docunent fraud, in violation of 18 U. S.C. § 1546.
She is due to surrender on February 1, 2001. Pacheco has noved
for bail pending appeal and in the alternative to correct her
sentence pursuant to 28 U.S.C. 8§ 2255. For the follow ng reasons
bot h applications are deni ed.

BACKGROUND

On January 19, 2000, Pacheco was indicted along with co-
def endant Consuelo Aviles (“Aviles”) for bribery of a public
official and inmgration docunent fraud. Pursuant to a Pinentel
| etter, Pacheco pled guilty to both counts on June 23, 2000.

Through a nine-page witten subm ssion of Novenber 20, 2000,



Pacheco’ s counsel argued for a mnor role adjustnent, and a
downwar d departure on several grounds, including aberrant
behavi or, charitable acts and good deeds, fam |y circunstances,
extraordinary rehabilitation, and a conbination of mtigating
factors. Approximately 25 letters or docunents were attached to
t he subm ssion

At the sentencing proceeding for Aviles and Pacheco on
Decenber 1, 2000, the Court addressed each of the notions nmade on
behal f of the two defendants. Wth particular relevance to the
argunents presented through applications now pendi ng, the Court
found that a m nor role adjustnent was unwarrant ed.

Ms. Pacheco was in sonme ways a partner in life and in

work with Ms. Aviles. They had a very close intimate

bond and while Ms. Aviles had a | eadership role and was

the prime nover in this crimnal activity, | think that

she depended for significant acts in connection with

this on Ms. Pacheco and Ms. Pacheco, as far as | can

determ ne, based on the information submtted to ne,

was a wlling and effective participant and a necessary

participant and a significant participant in those

acts. She participated in neetings. She participated

i n handi ng over $7,000 in cash as part of a bribe to

the INS agent. She participated in the preparation of

fraudul ent docunents of nore than one kind and the

forgery of signatures on those docunents.

The Court al so rejected Pacheco’s notion for departures based on
aberrant behavior, charitable acts and good deeds, extraordinary
rehabilitation, and a conmbination of mtigating factors.

The Court did depart down for Pacheco’ s co-defendant,
sentencing Aviles to five years probation, on the ground of
extraordinary famly circunstances. A large portion of the
sent enci ng proceedi ng was devoted to a discussion of this basis

for departure and whether it was appropriate for either



defendant. Although it is undisputed that Aviles is nore

cul pabl e than Pacheco, it is also undisputed that Aviles is
better equi pped to handl e the demands presented by the nost
afflicted famly nmenbers: her nother who is suffering from
denmentia, her brother who is dying fromAI DS, and her dying
brother’s teenage son. All three of these individuals, as well
as other famly nmenbers, live with Aviles.

Pacheco is related to Aviles and these afflicted individuals
by marriage and has been living in the same household for sone
years. Wen the Court questioned whether Pacheco is “capabl e of
caring for the famly nmenbers in need at hone in the absence of
Ms. Aviles,” however, Pacheco candidly admtted through her
attorney that Aviles was better able to care for these
i ndi vi dual s than she was. Her attorney said:

Ms. Pacheco has indicated . . . that | should suggest

to the Court that if soneone would have to serve jai

time in this case, that she basically would vol unteer

to do so if one of the two defendants woul d have to go

in during the course of this sentencing. M/ question

to her just nowis could you do what [Aviles] does if

[ Avil es] were not avail able. Her answer was no. Her

answer was that if anyone can do this, M. Aviles can

do it. She has the resources. She has the ability to

deal with the famly nenbers, not M. Pacheco.

This was consistent wwth Aviles’ own response at that tinme, who
shook her head no in response to the Court’s question.

The Court sentenced Aviles to five years of probation,
departi ng down based on extraordinary famly circunstances, and,
as noted, sentenced Pacheco to a termof inprisonnent of one year
and a day. The Sentencing CGuidelines range for each defendant

was 12 to 18 nont hs.



Pacheco filed a notice of appeal on Decenber 11, 2000. On
Decenber 13, 2000, new counsel for Pacheco wote to the Court
asserting wthout explanation that there was a material m stake
of fact in the sentencing of Pacheco, and that she woul d nove to
correct the sentence to reflect a downward departure for
extraordinary famly circunmstances, pursuant to 28 U S.C. § 2255,
or, in the event there was no correction in the sentence, for
rel ease pendi ng appeal based on ineffective assistance of counsel
at sentence and the denial of a mnor role adjustnent. At a
conference on Decenber 20, Pacheco’s counsel represented to the
Court that Pacheco’s appeal and bail application are al so based
on the Court’s decision not to make a mi nor role adjustnent.

DI SCUSSI ON

Pacheco’ s Section 2255 notion asserts that her sentence was
based on material m stakes of fact and that Pacheco received
i neffective assistance of counsel. Title 28, United States Code,

Section 2255 provides that “[a] prisoner in custody under

sentence of a court established by Act of Congress claimng the

right to be released . . . may nove the court which inposed the

sentence to vacate, set aside or correct the sentence.” (Enphasis
supplied.) Cenerally, defendants cannot substitute a coll ateral
attack on their conviction through a Section 2255 petition for a

direct appeal. See Stantini v. United States, 140 F.3d 424, 426

(2d Gr. 1998).
It is also inappropriate for a district court to
substantively nodify a judgnent while an appeal is pending.

United States v. Ransom 866 F.2d 574, 576 (2d Cr. 1989) (per
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curian); United States v. Gullon, 96 Cr. 466, 1997 W. 739082, at

*1 (S.D.N Y. Nov. 25, 1997). This Court can, however, address
the clains raised by defendant in order to “act in ‘aid of the

appeal ,”” United States v. Nichols, 56 F.3d 403, 411 (2d G

1995) (quoting Ransom 866 F.2d at 575-76), and to suppl enent the
record such that remand by the Second G rcuit for additional

fact-finding may be unnecessary, see United States v. Pena, 233

F.3d 170, 174 (2d Cr. 2000). It is also appropriate to address
the clains in Pacheco’'s 2255 notion, as well as her claimthat
the Court erred in denying her notion for a mnor role
adjustnment, in order to determ ne whether they raise a
“substantial question” that would nerit granting bail pending her
appeal .
1. Mstakes of fact

Pacheco asserts that the Court nmade m stakes of fact in
deci ding her sentence. A district court’s “materi al

m sappr ehensi on” of fact can violate due process. United States

v. MDavid, 41 F.3d 841, 843-44 (2d Cr. 1994). The Court,

however, did not nmake m stakes of fact in Pacheco’s sentencing.
First, Pacheco specul ates that the Court may have been

m sl ed by the Governnment’s argunent that the disabled individuals

who need care are relatives of Aviles and not Pacheco. Pacheco

poi nts out that although Aviles is separated from her husband,

Pacheco and Aviles remain sisters-in-law. Pacheco has not

identified anything said by the Court at sentencing which

i ndi cates any confusion on this issue.

The Presentence Reports for Aviles and Pacheco indicate that
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Pacheco’ s hal f-brother Lenin Aviles was married to Aviles in
1986, and was separated from Avil es approxi mately three years
ago, although he provides support for his two children and

mai ntai ns regul ar contact wwth them They also reflect that
Pacheco lives with Aviles and that together the two wonmen have
provided financially and were care-givers for Aviles’ two
children, Aviles' nieces aged 18 and 19, Aviles’ nother, Aviles’
brother, wife and child, and another brother of Aviles and his
son. In addition, Pacheco’ s twenty-six year old sister recently
j oi ned the househol d.

As the transcript of the sentencing proceeding repeatedly
reflects, the Court was well aware of the contents of the
Presentence Reports and the sentencing subm ssions, including the
many letters submtted on behalf of the two defendants. The
Court was aware that these two wonen had a very cl ose, persona
bond, and that they had supported financially and were
responsi ble for a |l arge household that included sonme very
seriously ill individuals and others needing care. Although
there was no confusion about the |egal status of the connection
bet ween Avil es and Pacheco, that |egal status was far |ess
significant than the other exceptionally strong bonds between the
two wonen and their househol d.

The second all eged m stake of fact concerns the statenent
at the sentencing proceedi ng by Pacheco’'s attorney to the effect
that if only one of the two defendants were to be allowed to
remain free to care for the nost disabled fam |y nenbers, then

t hat person should be Aviles. Even now, in her challenge to her
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sentence, Pacheco freely admts that Aviles is better able to
care for the nost needy famly nenbers. Pacheco contends,
however, that the Court erred in not finding that the famly
needed both wonen to receive adequate care and support.

I n considering Pacheco’s notion for a departure based upon
extraordinary famly circunstances, the Court considered
Pacheco’ s “stunning and noving adm ssion . . . that she is not a
conpetent caretaker for those nost in need” in her household, and
concl uded, in denying Pacheco’s notion, that her statenent was
“extraordi nary” but also “accurate.” Pacheco argues that the
Court erred in finding that she is not a “conpetent caretaker,”
and contends that she is conpetent, although, she acknow edges,
not as conpetent as Aviles. Taken in context, it is clear that
the Court’s decision not to depart was based on its eval uation
that Aviles was far better able to care for the nost needy famly
menbers. This is particularly so as to Aviles’ nother, for whom
care is so challenging that her other children have refused to
care for her should Aviles be incarcerated.

Pacheco’s argunent, at its heart, is that the Court erred in
finding that a departure based on extraordinary famly
circunstances was warranted for only one of the defendants as
opposed to both. A district court has the discretion not to
downwardly depart, and the exercise of this discretion is not
revi ewabl e unl ess the court had a “m staken belief that it |acked

authority to depart.” United States v. Pollack, 91 F.3d 331, 336

(2d Gr. 1996) (quotation omtted). The Court was well aware of

its power to depart and declined to do so in light of all of the

7



information before it at the tinme of sentence.
2. Ineffective Assistance of counsel

Pacheco argues that she received ineffective assistance of
counsel at the tinme of sentence when her attorney incorrectly
i ndi cated that she and Aviles were no longer legally related and
when he failed to press adequately the argunment that the famly’s
needs required a departure for both defendants. |In order to
prevail on a claimof ineffective assistance of counsel, a
petitioner nmust show that “(1) counsel’s performance was
unreasonabl y deficient under prevailing professional standards,
and, (2) but for counsel's unprofessional errors, there exists a
reasonabl e probability that the result woul d have been

different.” United States v. Torres, 129 F.3d 710, 716 (2d Cr

1997) (citing Strickland v. Washi ngton, 466 U.S. 668, 688, 694

(1984)). A “reasonable probability” is one “sufficient to

underm ne confidence in the outcone.” Flores v. Deneskie, 215

F.3d 293, 304 (2d Cr. 2000) (citing Strickland, 466 U S. at

694). There is a strong presunption that counsel's conduct falls
within the “wi de range of reasonabl e professional assistance.”

United States v. Agquirre, 912 F.2d 555, 560 (2d Cr. 1990). The

right to effective assistance of counsel, however, may be
violated by “even an isolated error of counsel if that error is

sufficiently egregious and prejudicial.” Mrray v. Carrier, 477

U S. 478, 496 (1985).
Pacheco was well represented at sentence. Wen the
transcript of the sentencing proceeding is read in its entirety,

it is obvious that her attorney argued forcefully for a reduction
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in her sentence. MNone of the things said by Pacheco’s counsel to
whi ch she now points would have resulted in a different sentence.
| ndeed, she does not dispute what remains a central fact in any
determ nation with regard to the departure notion based on
extraordinary famly circunstances: Aviles is better able to care
for Aviles’ nother and brother and those nost in need in the
househol d. Because Pacheco’s 28 U.S.C. § 2255 notion presents no
factual disputes that require a hearing, and its clains are
“clearly neritless,” Pacheco’s request for a hearing is denied.

Graziano v. United States, 83 F.3d 587, 590 (2d G r. 1996).

B. Bail Pendi ng Appeal

Pacheco noves in the alternative for bail pending appeal on
the ground that she has rai sed substantial questions of |aw
likely to result in a reduced sentence. A district court can
grant bail pending appeal if it finds:

(A) by clear and convincing evidence that the person is
not likely to flee or pose a danger to the safety of
any ot her person or the comunity . . . and

(B) that the appeal is not for the purpose of delay and
rai ses a substantial question of law or fact likely to
result in —-

(1) reversal

(1i) an order for a newtrial,

(1i1) a sentence that does not include a term of

i nprisonnment, or

(1v) a reduced sentence to a termof inprisonnment |ess
than the total of the time already served plus the
expected duration of the appeal process.

18 U.S.C. 8§ 3143(b) (enphasis supplied). In deciding whether to
grant bail, a district court nmust first determ ne that a question
rai sed on appeal is “substantial.” A substantial question “is
one of nore substance than woul d be necessary to a finding that

it was not frivolous. It is a ‘close’ question or one that very
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well could be decided the other way.” United States v. Randell,

761 F.2d 122, 125 (2d Cr. 1985) (internal quotation omtted)

(noting preference for definition in United States v. G ancol a,

754 F.2d 898, 901 (11th Cr. 1985)). |If the question raised on
appeal is “substantial,” the court nust then consider whether
that question is “*so integral to the nerits of the conviction on
whi ch defendant is to be inprisoned that a contrary appellate
holding is likely to require’” a defendant to serve less tine in

prison. 1d. (quoting United States v. MIller, 753 F.2d 19, 23

(3d Cr. 1985)). Based on the discussion above, Pacheco’ s clains
related to the departure notion and the performance of her
counsel at sentence do not raise substantial questions of |aw
Pacheco’ s counsel also represented in the Decenber 20
conference that Pacheco’ s bail application and appeal were based
on a claimthat she should have received a m nor role adjustnent,
al though this issue was not addressed in her notion papers. The
Sentenci ng Guidelines provide for a two-level reduction in
offense level if it finds that the defendant was a “‘m nor
participant in crimnal activity’ . . . as conpared to the

average participant in such a crine.” United States v. Rahman,

189 F.3d 88, 159 (2d Cir. 1999) (quoting U.S.S.G § 3Bl1.2(b)).
At sentencing, the Court considered and deni ed Pacheco’s notion
for a mnor role adjustnment. As described above, the Court
concl uded that Ms. Pacheco was a “wlling,” “effective,”
“necessary” and “significant” participant in the crimnal
activity and that, based on the undi sputed facts regardi ng her

extensi ve involvenent in the schene, a mnor role adjustnment was
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I nappropriate. That decision does not raise a substanti al
guestion of law or fact that merits granting bail pending appeal.
CONCLUSI ON
The notion by Pacheco for bail pending appeal is denied.

To the extent that any notion pursuant to Section 2255 may
be brought at this tinme, it and the request for a certificate of
appeal ability are also denied. | find that the petitioner has
not made a substantial showi ng of the denial of a constitutional
right and appellate review of this collateral attack is therefore

not warranted. See Tankleff v. Senkowski, 135 F.3d 235, 241 (2d

Cir. 1998). In addition, | find, pursuant to 28 U.S.C. §
1915(a)(3), that any appeal fromthe denial of the Section 2255

petition would not be taken in good faith. See Coppedge v.

United States, 369 U S. 438 (1962).

SO ORDERED

Dat ed: New Yor k, New York
January 25, 2000

DENI SE COTE
United States District Judge
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